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A recent ruling by Judge Glenn in the Bankruptcy Court for the Southern District of New York  
shows that notwithstanding the U.S. Supreme Court’s In re Jevic decision,1 structured dismissals 
of chapter 11 cases are still permissible and in some instances more beneficial to creditors than 
confirmation of a plan or conversion to a chapter 7 liquidation.  

Background 

On its face, the Bankruptcy Code gives insolvent businesses two avenues to deal with their debts. 
First, a company can file for a case under chapter 7 where a trustee will be appointed to liquidate 
all of the company’s assets as soon as possible. On the other hand, where a company’s value is 
best preserved by continuing to stay in business, chapter 11 allows it to maintain operations 
while negotiating a court-supervised sale and/or plan of reorganization to maximize creditor 
recoveries. In practice, however, many chapter 11 cases do not result in a confirmed plan of 
reorganization but instead a sale of substantially all of the debtor’s assets followed by a so-called 
“structured dismissal” that bears some of the hallmarks of a confirmation order but without all 
of the procedural and substantive creditor protections afforded by section 1129 of the 
Bankruptcy Code. Such dismissals are governed by section 349(b), which typically restores the 
debtor and its creditors to the status quo ante but may also add additional terms and conditions 
that may affect creditors’ rights based on the facts and circumstances of the particular case. ”2  

In those chapter 11 cases where continuing the proceeding is unlikely to benefit creditors more 
than dismissing the case, the court may order a dismissal “for cause” so long as the terms of the 
dismissal do not otherwise violate the Bankruptcy Code. In Jevic, the Court was tasked with 
determining whether the “fair and equitable” requirements to confirm a non-consensual plan 
should also apply to a structured dismissal under section 349. Put another way, the Court 
considered whether there was valid “cause” under the facts of the case for a structured dismissal 
that deviated from some of the requirements to confirm a plan under section 1129 of the 
Bankruptcy Code..  For example, a bankruptcy court may confirm a non-consensual plan of 
reorganization over a creditor’s objection so long as the creditor receives what it would have 
gotten under a chapter 7 proceeding (the “best interest test”), and the plan is “fair and 

                                                             
1 Czyzewski v. Jevic Holding Corp. (In re Jevic), 137 S.Ct. 973 (2017). 
2 11 U.S.C. § 349(b) (permitting dismissal orders that may alter the status quo ante “for cause”. 
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equitable.” Depending on the circumstances, “fair and equitable,” means that the objecting 
creditor either receives property equal to the value of their claim, or, alternatively, that no lower-
priority creditor receives anything under the plan—the so called Absolute Priority Rule (“APR”).3 
While the APR expressly applies to non-consensual chapter 11 plans, until Jevic it was unclear 
whether it also applied to structured dismissals. 

The Jevic Decision 

In 2006, a private equity firm called Sun Capital Partners, Inc. (“Sun”) purchased Jevic 
Transportation Corporation (“Jevic”) in a leveraged buyout. Sun financed the transaction with 
funds borrowed from CIT Group Business Credit Inc. and other lenders (collectively “CIT”). Sun 
was unsuccessful in making Jevic profitable and in 2008, Jevic ceased operations and laid off all 
its employees. Shortly thereafter, it filed for Chapter 11 bankruptcy.  
 
Jevic’s drivers successfully sued under state and federal laws requiring 60 days’ notice of 
cessation of business, and were awarded a judgment that included about $8.3 million of  priority 
wage claims. Under the Bankruptcy Code’s priority rules, the workers’ claims were junior to Sun 
and CIT’s secured loans, but senior to other general unsecured claims against Jevic. Meanwhile, 
a committee of Jevic’s unsecured creditors sued Sun and CIT for allegedly saddling Jevic with 
unsustainable debts that led to its bankruptcy. 
 
Sun, CIT, Jevic, and the committee ultimately reached a settlement agreement, which included a 
structured dismissal of Jevic’s chapter 11 case. One of the terms of the agreement was that Sun 
would pay the unsecured creditors on a pro rata basis out of the remainder of Jevic’s assets, 
without paying anything to Jevic’s former employees. This provision violated the APR, and was at 
the heart of the dispute. The workers challenged the structured dismissal in federal district court 
and the Third Circuit, which both affirmed the bankruptcy court’s decision. 
 
The U.S. Supreme Court, however, agreed with the workers, holding that structured dismissals 
may not contravene the APR “without the affected creditors’ consent,” and reversed.4 The Court 
argued that the purpose of “for cause” dismissals under section 349(b) was to “give courts the 
flexibility to protect reliance interests acquired in the bankruptcy, not to make general end-of-
case distributions that would be flatly impermissible in a Chapter 11 plan or Chapter 7 

                                                             
3 11 U.S.C. § 1129(b)(2) (2021). 
4 Jevic at 983. 



 
  

 

liquidation.”5 By this logic, the Court distinguished (and approved) interim distributions of assets 
pursuant to an ongoing chapter 11 proceeding which do not conform to the APR from final 
distributions under a confirmed plan of reorganization. 
  
The In re KG Winddown LLC decision 
 
On June 9, 2021, Judge Martin Glenn of the Southern District of New York Bankruptcy Court 
approved a structured dismissal In re KG Winddown LLC.6 The case involved a consolidated 
chapter 11 proceeding of various companies (“Debtors”) which owned and operated multiple 
locations of a restaurant chain. The Debtors sold nearly all of their assets to a group of creditors 
in a section 363 sale, which permits businesses in bankruptcy to sell substantially all of their 
assets outside of a plan. The sale left the Debtors’ estate without the means to pay off all of their 
administrative claims, but debtor’s counsel consented to a reduction in fees so that those claims 
debts could be satisfied out of the sale proceeds. The Debtors and creditors also entered into 
Transition Services Agreements whereby the Debtors intended not to terminate the chapter 11 
proceedings until relevant liquor licenses were transferred from current to new ownership. As of 
a few days prior to Judge Glenn’s decision, the creditors were still waiting for two liquor licenses. 
The Debtors moved for a structured dismissal of their chapter 11 cases, and the U.S. Trustee 
objected on multiple grounds. For these purposes, the most relevant objection was that dismissal 
was premature because the liquor licenses had not yet been transferred.  
 
The court determined as a preliminary matter that a structured dismissal under the facts of the 
cases would not run afoul of either Jevic or the APR. First, due to the circumstances of the case, 
the parties could not be restored to their pre-petition positions. Judge Glenn reasoned that: 
 

[t]he Debtors have sold substantially all their assets, have no further operations, 
and have insufficient resources to fund a plan. The other alternatives . . .—
conversion to chapter 7 or appointment of a trustee or examiner—would impose 
costs that would only further erode the value of the already administratively 
insolvent estates with no apparent benefit, and are therefore not ‘in the best 
interests of creditors and the estate[s].’7  

 
                                                             
5 Id. at 977. 
6 2021 WL 2350839 (Bankr. S.D.N.Y. June 9, 2021). 
7 Id. at *5. 



 
  

 

The “for cause” dismissal contemplated here did not violate the APR or Jevic because creditors 
consented to the proposed dismissal and the only objecting party, the U.S. Trustee, did not have 
a pecuniary interest in the outcome. From here, the court easily rejected the U.S. Trustees’ 
objections and dismissed the proceedings. 
 
In re KG Winddown LLC provides a useful roadmap for how to craft structured dismissals that will 
hold up in a post-Jevic world. As emphasized by Judge Glenn, under the facts and circumstances 
of these chapter 11 cases, a structured dismissal led to a far superior result for creditors than 
keeping the cases alive while the estate continued to rack up expenses and seek confirmation of 
a plan that would offer them no meaningful distributions. Furthermore, the court seemingly 
endorsed, in dictum, that section 363 sales, which are evaluated under the business judgment 
rule, may under certain conditions render structured dismissals unnecessary.  Therefore, it may 
be possible for a debtor to draft a sale order that includes some of the procedural and substantive 
safeguards of section 1129 and still protect the “reliance interests acquired in the bankruptcy” 
as contemplated by the Jevic Court. In other words, In re KG Winddown LLC may be read to 
suggest that creative debtors can devise a sale order subject to the business judgment rule that 
mimics some of the aspects of a structured dismissal without running afoul of Jevic.  Only time 
will tell whether Judge Glenn’s decision was simply the logical extension of Jevic’s limited holding 
or a blueprint for proactive debtors to devise more expansive structured dismissals that 
otherwise would not pass muster under a plan of reorganization. 
 
If you have any questions or concerns about how to maintain control over your bankruptcy, 
please contact our Bankruptcy Group.  
 
 
 
About RCCB’s Bankruptcy Group 

We counsel our clients in all aspects of insolvency and reorganization law. We regularly represent 
debtors, official and ad hoc creditors’ committees; debtor-in-possession and exit lenders; 
secured and unsecured creditors; purchasers and sellers of distressed debt and/or assets; and 
private equity sponsors and portfolio companies, in domestic and international out-of-court 
workouts and bankruptcy cases.  In doing so, our goal is to provide practical and economical 
solutions to our clients to preserve or maximize value. 
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Our clients span a wide range of industries, including technology, energy, utilities, retail, licensors 
and licensees of intellectual property, healthcare, food and beverage, financial services, 
manufacturing, life sciences, telecommunications, real estate investment and development, and 
advertising and media.  Our experience in these and other industries lets us quickly and efficiently 
understand our client’s most difficult problems and devise business-oriented solutions.  We are 
able to bring our talents and resources to clients large and small to navigate the largest and most 
complex cases or smaller and more cost-sensitive projects.  At RCCB, no matter the size and 
complexity of the matter, we align ourselves with our clients to develop, implement and 
accomplish their needs and goals.  Whether in the board room or the courtroom, RCCB 
proactively protects its clients’ interests in even the most challenging restructuring matters.     

About RCCB  
 
RCCB empowers your ambition. We are attorneys who think and act like entrepreneurs and 
business people. We combine sophisticated, cost-effective legal counseling with the type of 
sound practical judgment that comes from hands-on business experience. We encourage 
entrepreneurial approaches and creative thinking, while maintaining the utmost in integrity and 
responsiveness. RCCB understands and delivers the advice that companies, business executives 
and investors, as well as individuals and their families, need to realize their hopes and goals. From 
offices in the Greater Philadelphia area and New York, RCCB serves clients throughout the Mid-
Atlantic region and beyond. Additional information about Royer Cooper Cohen Braunfeld is 
available at www.rccblaw.com. 
 
Disclaimer  
The content of this article is for educational and general informational purposes only and should not be relied upon 
for legal advice. Information is frequently changing. While we will endeavor to keep this article updated, we assume 
no legal duty to do so and cannot guarantee its completeness or accuracy at any given time. Before relying on this 
information for any specific situation, we recommend that you contact your RCCB attorney. Interacting with this 
article and the RCCB website and their content does not create an attorney-client relationship, and none will be 
created unless and until an engagement letter is signed. Any questions submitted to our website will  not be 
confidential, and we request that you not send us confidential information unless you establish or already have an 
attorney-client relationship with us. This article may be considered advertising under certain jurisdictions. Prior 
results do not guarantee a similar outcome.  
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